
Subject: Health Law Center Offers Assistance to Bid Winners Damaged by 
NCB's Delay! 
 
Suppliers who bid and won the competitive bidding program will be harmed by the cancellation of 
the contracts upon activation of bill HR 6331 by the President. Although virtually every supplier 
who bid and won opposed the NCB program, bids were made in the best interest of their 
business. Now that the contracts will be cancelled, the Health Law Center is fully aware that 
these suppliers have incurred financial losses that should be repaid by the government. 
  
The Health Law Center is fully supportive of the companies that bid. Every supplier in the CBAs 
should have bid.  Despite the fact that the competitive bidding program was a flawed process 
from the start, suppliers had to make the right choice for their business. 
  
The Health Law Center and others in the industry will be working to repeal NCB before the rebid 
is completed. We feel there is a chance that any lawsuit against CMS or other agencies will 
succeed. We also believe that with the clearly vindictive posture taken by CMS, if NCB is rebid, 
the process will be unimproved and very ugly. 
  
The good news is that included in HR 6331 is a clause that allows entities harmed by the 
cancellation of the contract to file a claim against the government. These claims will be time 
consuming and will require some legal expertise for success. Attached is a document that 
includes both the language of the bill, as well as the U.S. Code section to which the bill refers. We 
believe that bid winners who take advantage of the offer below will have a reasonable chance to 
recover some of the costs. 
  
The Health Law Center President Neil Caesar is offering a complimentary consult to bid-
winners who wish to explore their options for seeking damages from the government.  Bid 
winners should contact the Health Law Center at info@healthlawcenter.com  or at 1-864-676-
9075 to arrange for the complimentary consult. Afterwards, the bid winner may choose to contract 
with The Health Law Center for assistance with the claim. 
  
All bid winners may receive the complimentary consult.  These suppliers may go to our 
website at www.healthlawcenter.com and complete the Contacts page or call the Health Law 
Center at 1-864-676-9075. 
  
Please forward this email to any bid winning suppliers who may not be on our mailing list. 
  
The Health Law Center provides legal advice and service for the health care industry.  We 
distinguish ourselves with Clear, Practical Insight for our clients, and focus on providing “Legal 
Solutions for Rule Overload.” 
  
We address reimbursement, HIPAA and Medicare compliance issues, physician and homecare 
legal issues, corporate employment and general legal representation.  Please let us know if we 
may be of further service. 
  
FOR MORE INFORMATION CONTACT: 
  
Neil Caesar 
The Health Law Center 
Greenville SC 
info@healthlawcenter.com 
864-676-9075 
fax 297-8725 
www.healthlawcenter.com 

 



 

SEC. 154. DELAY IN AND REFORM OF MEDICARE 
DMEPOS COMPETITIVE ACQUISITION PROGRAM. 

(a) Temporary Delay and Reform- 

(1) IN GENERAL- Section 1847(a)(1) of the Social Security 
Act (42 U.S.C. 1395w-3(a)(1)) is amended-- 

(A) in paragraph (1)-- 

(i) in subparagraph (B)(i), in the matter before 
subclause (I), by inserting `consistent with 
subparagraph (D)' after `in a manner'; 
(ii) in subparagraph (B)(i)(II), by striking `80' 
and `in 2009' and inserting `an additional 70' 
and `in 2011', respectively; 
(iii) in subparagraph (B)(i)(III), by striking 
`after 2009' and inserting `after 2011 (or, in 
the case of national mail order for items and 
services, after 2010)'; and 
(iv) by adding at the end the following new 
subparagraphs: 

`(D) CHANGES IN COMPETITIVE ACQUISITION 
PROGRAMS- 

`(i) ROUND 1 OF COMPETITIVE ACQUISITION 
PROGRAM- Notwithstanding subparagraph 
(B)(i)(I) and in implementing the first round of 
the competitive acquisition programs under this 
section-- 

`(I) the contracts awarded under this 
section before the date of the enactment 
of this subparagraph are terminated, no 
payment shall be made under this title 
on or after the date of the enactment of 
this subparagraph based on such a 
contract, and, to the extent that any 
damages may be applicable as a 
result of the termination of such 

contracts, such damages shall be 
payable from the Federal 
Supplementary Medical Insurance 

Trust Fund under section 1841; 
 

 



FEDERAL SUPPLEMENTARY 

MEDICAL INSURANCE TRUST FUND 

 

Sec. 1841. [42 U.S.C. 1395t] (a) There is hereby created on the books of the Treasury of 

the United States a trust fund to be known as the “Federal Supplementary Medical 

Insurance Trust Fund” (hereinafter in this section referred to as the “Trust Fund”). The 

Trust Fund shall consist of such gifts and bequests as may be made as provided in section 

201(i)(1), such amounts as may be deposited in, or appropriated to, such fund as provided 

in this part, and such amounts as may be deposited in, or appropriated to, the Medicare 

Prescription Drug Account established by section 1860D-16 or the Transitional 

Assistance Account established by section 1860D-31(k)(1). 

(b) With respect to the Trust Fund, there is hereby created a body to be known as the 

Board of Trustees of the Trust Fund (hereinafter in this section referred to as the “Board 

of Trustees”) composed of the Commissioner of Social Security, Secretary of the 

Treasury, the Secretary of Labor, and the Secretary of Health and Human Services, all ex 

officio, and of two members of the public (both of whom may not be from the same 

political party), who shall be nominated by the President for a term of four years and 

subject to confirmation by the Senate. A member of the Board of Trustees serving as a 

member of the public and nominated and confirmed to fill a vacancy occurring during a 

term shall be nominated and confirmed only for the remainder of such term. An 

individual nominated and confirmed as a member of the public may serve in such 

position after the expiration of such member's term until the earlier of the time at which 

the member's successor takes office or the time at which a report of the Board is first 

issued under paragraph (2) after the expiration of the member's term. The Secretary of the 

Treasury shall be the Managing Trustee of the Board of Trustees (hereinafter in this 

section referred to as the “Managing Trustee”). The Administrator of the Centers for 

Medicare and Medicaid Services shall serve as the Secretary of the Board of Trustees. 

The Board of Trustees shall meet not less frequently than once each calendar year. It shall 

be the duty of the Board of Trustees to— 

(1) Hold the Trust Fund; 

(2)
[161]

 Report to the Congress not later than the first day of April of each year on the 

operation and status of the Trust Fund during the preceding fiscal year and on its 

expected operation and status during the current fiscal year and the next 2 fiscal years; 

Each report provided under paragraph (2) beginning with the report in 2005 shall include 

the information specified in section 801(a) of the Medicare Prescription Drug, 

Improvement, and Modernization Act of 2003. 

(3) Report immediately to the Congress whenever the Board is of the opinion that the 

amount of the Trust Fund is unduly small; and 



(4) Review the general policies followed in managing the Trust Fund, and recommend 

changes in such policies, including necessary changes in the provisions of law which 

govern the way in which the Trust Fund is to be managed. 

The report provided for in paragraph (2) shall include a statement of the assets of, and the 

disbursements made from, the Trust Fund during the preceding fiscal year, an estimate of 

the expected income to, and disbursements to be made from, the Trust Fund during the 

current fiscal year and each of the next 2 fiscal years, and a statement of the actuarial 

status of the Trust Fund. Such report shall also include an actuarial opinion by the Chief 

Actuary of the Centers for Medicare and Medicaid Services certifying that the techniques 

and methodologies used are generally accepted within the actuarial profession and that 

the assumptions and cost estimates used are reasonable. Such report shall be printed as a 

House document of the session of the Congress to which the report is made. A person 

serving on the Board of Trustees shall not be considered to be a fiduciary and shall not be 

personally liable for actions taken in such capacity with respect to the Trust Fund. 

(c) It shall be the duty of the Managing Trustee to invest such portion of the Trust Fund 

as is not, in his judgment, required to meet current withdrawals. Such investments may be 

made only in interest-bearing obligations of the United States or in obligations 

guaranteed as to both principal and interest by the United States. For such purpose such 

obligations may be acquired (1) on original issue at the issue price, or (2) by purchase of 

outstanding obligations at the market price. The purposes for which obligations of the 

United States may be issued under chapter 31 of title 31, United States Code, are hereby 

extended to authorize the issuance at par of public-debt obligations for purchase by the 

Trust Fund. Such obligations issued for purchase by the Trust Fund shall have maturities 

fixed with due regard for the needs of the Trust Fund and shall bear interest at a rate 

equal to the average market yield (computed by the Managing Trustee on the basis of 

market quotations as of the end of the calendar month next preceding the date of such 

issue) on all marketable interest-bearing obligations of the United States then forming a 

part of the public debt which are not due or callable until after the expiration of 4 years 

from the end of such calendar month; except that where such average market yield is not 

a multiple of one-eighth of 1 per centum, the rate of interest on such obligations shall be 

the multiple of one-eighth of 1 per centum nearest such market yield. The Managing 

Trustee may purchase other interest-bearing obligations of the United States or 

obligations guaranteed as to both principal and interest by the United States, on original 

issue or at the market price, only where he determines that the purchase of such other 

obligations is in the public interest. 

(d) Any obligations acquired by the Trust Fund (except public-debt obligations issued 

exclusively to the Trust Fund) may be sold by the Managing Trustee at the market price, 

and such public-debt obligations may be redeemed at par plus accrued interest. 

(e) The interest on, and the proceeds from the sale or redemption of, any obligations held 

in the Trust Fund shall be credited to and form a part of the Trust Fund. 



(f) There shall be transferred periodically (but not less often than once each fiscal year) to 

the Trust Fund from the Federal Old-Age and Survivors Insurance Trust Fund and from 

the Federal Disability Insurance Trust Fund amounts equivalent to the amounts not 

previously so transferred which the Secretary of Health and Human Services shall have 

certified as overpayments (other than amounts so certified to the Railroad Retirement 

Board) pursuant to section 1870(b) of this Act. There shall be transferred periodically 

(but not less often than once each fiscal year) to the Trust Fund from the Railroad 

Retirement Account amounts equivalent to the amounts not previously so transferred 

which the Secretary of Health and Human Services shall have certified as overpayments 

to the Railroad Retirement Board pursuant to section 1870(b) of this Act. 

(g) The Managing Trustee shall pay from time to time from the Trust Fund such amounts 

as the Secretary of Health and Human Services certifies are necessary to make the 

payments provided for by this part, and the payments with respect to administrative 

expenses in accordance with section 201(g)(1). The payments provided for under part D, 

other than under section 1860D-31(k)(2), shall be made from the Medicare Prescription 

Drug Account in the Trust Fund. The payments provided for under section 1860D-

31(k)(2) shall be made from the Transitional Assistance Account in the Trust Fund. 

(h) The Managing Trustee shall pay from time to time from the Trust Fund such amounts 

as the Secretary of Health and Human Services certifies are necessary to pay the costs 

incurred by the Director of the Office of Personnel Management in making deductions 

pursuant to section 1840(d) or pursuant to section 1860D-13(c)(1) or 1854(d)(2)(A) (in 

which case payments shall be made in appropriate part from the Medicare Prescription 

Drug Account in the Trust Fund). During each fiscal year, or after the close of such fiscal 

year, the Director of the Office of Personnel Management shall certify to the Secretary 

the amount of the costs the Director incurred in making such deductions, and such 

certified amount shall be the basis for the amount of such costs certified by the Secretary 

to the Managing Trustee. 

(i) The Managing Trustee shall pay from time to time from the Trust Fund such amounts 

as the Secretary of Health and Human Services certifies are necessary to pay the costs 

incurred by the Railroad Retirement Board for services performed pursuant to section 

1840(b)(1) and section 1842(g) or pursuant to section 1860D-13(c)(1) or 1854(d)(2)(A) 

(in which case payments shall be made in appropriate part from the Medicare 

Prescription Drug Account in the Trust Fund). During each fiscal year or after the close 

of such fiscal year, the Railroad Retirement Board shall certify to the Secretary the 

amount of the costs it incurred in performing such services and such certified amount 

shall be the basis for the amount of such costs certified by the Secretary to the Managing 

Trustee. 

 

 


